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| gppreciatetheinvitationto participatein thisyear’ sAnnua Conference of the Nationd Association
of Abandoned MineLand Programs. | will be addressing the topic of pursuing productive partnershipsin
the context of date and federd regulation of mining—be it active operations or abandoned mine lands
projects. My perspective will admittedly be as a state government regulator since my organization
represents the natural resource and environmenta protection interests of 20 Eastern, Midcontinent and
Western member states. The Interstate Mining Compact Commission has served for over 30 yearsasa
forum for action, discusson and information dissemination on any and dl issues afecting minerds
development within its respective member states. The Compact strives to act as a consensus builder, a
strategy designer and implementer, and an effective advocaefor the sates interestson mining matters. The
dtates are represented by their Governors who serve as Commissioners and the Commission acts through
various committees on which each of the member states arerepresented. Many of the statesin attendance
heretoday are members of the Compact and | appreciate your support and active involvement in our work.

To the extent that you are unfamiliar with who we are and what we do, please do not hesitate to seek me
out during or after the conference so that | can vist morewith you. Our organizationisopento al 50 states
and | would be happy to discuss membership with those of you who are not yet members.

Now on to the matter at hand. Since the beginning of human existence, the earth’ sresources have
played avitd rolein the development of our society. Over time, rudimentary tools and weapons gave way
to more sophisticated uses of the earth’ sresources, culminating in dl of the necessitiesand luxuriesthat we
use or enjoy today. All of humankind' s advances have been tied to the development and utilization of the
earth’ s resources, including energy, minerds, timber, and soils.

Theindustria and agriculturd revolutionsthat began in the 18" century and the scientific revolution
of the 19" and 20™ centuries provided theimpetus for the rapid expansion and development of energy and
minerd resources. The aspirations of the rapidly growing populations of developing nations, aswell asthe
demand for necessitiesand luxuries consumed by theindudtriaized nations, require the continued availability
of resourcesthat are the basisof products and new wedlth. We aso havelearned from past experiencethat
these resources must be produced in amanner congstent with the protection of human hedth and safety and
the environment.

While it may not be gpparent to most Americans, it requires about 10 tons of nonfuel mineras,
76,000 cubic feet of natura gas, 25 barrels of oil and 4 tons of coal for every man, woman and childinthe
Untied States each year just to maintain our current standard of living. 1t is estimated that each American
uses about 47,000 pounds of newly mined minerds per year. Energy from hydropower, nuclear power,
wind power and other aternative energy technology isin addition to these numbers.

Obvioudy, these energy and minera resources can only be produced where they have been
deposited or made available by geologica processes. Much of the undeveloped energy and minera



resources occur on federd, state, and Native American lands located primarily in the western U.S. and
Alaska Significant undevel oped resources occur within the other statesaswell, as demonstrated by recent
copper discoveriesin New England and the reviva of precious metas mining in the Carolinas in recent
years. Condruction and industrid mineras are being produced and utilized nationwide.

Asweadl know, development of resources often conflictswith other land uses. Earth- and nature-
based rdligions and cultures of Native Americans may conflict with resource development on their lands.
The proximity of resource landsto urban areas, nationd and state parks, wilderness areas, and developed
recregtion Stesaso affectsther availability for development. Privately owned land isaffected through local
and regiond zoning. The frequent separation of the surface and minera estates, particularly in the case of
private or fee ownership of the surface estate and the federd reservation of the minerd estate or minera
rights, have resulted in competing interests and often in litigation. Americans are concerned about the
impact of resource development on the environment, including such areas as air and water qudity, wildlife
and endangered species.

A farly recent aticle in “Mining Voice’, the magazine of the Nationd Mining Associion,
commented as follows: “The most common multiple-use activities on federd land include private- sector
indudtries such as mining, timber harvesting, water usage, oil and gas leases and grazing. Popular
recregtiona uses are boating, hunting, fishing, mountain biking, camping, dirt biking and off-road driving.
Government agenciesa so manage cultura resources, archeologica Sites, wild horse populations, red estate
transactions, easements and rights-of-way. Asmore people usefederd landsfor recreation, multiple-use
issues become more complicated.” Inal of these scenarios, the key isto ba ance the growing demands of
the public for more recreational gpace with the more traditiona uses of commodity extraction and mining.

As a reault of the competing interests associated with multiple- use management, the making of
informed, credible decisons a the Sate and federd executive and legidative levelsis more important now
than ever before. Wehaveal likely faced the criticism that resource devel opment decisons are being made
by paliticians and government officialswho areinfluenced by the NIMTO syndrome (i.e. not in my term of
office) asaresult of pressure by the NIMBY s (not in my backyard) and the POTPES (people opposed to
practicdly everything) and the BANANAS (build absolutely nothing anywhere near anything). In
commenting on this regulatory decisonmaking conundrum, aformer state regulatory officid and IMCC
representative who now works for the Colorado School of Mines stated as follows:

|dedlly, aregulatory program should fogter theactivity thet it regulatesin amanner that will optimally
benefit the public (i.e. those engaged in the activity and the Sate’ s citizens) in amanner consstent
with proper protection of public heglth and safety as well as protection of the environment. For
such programs to become redity requires that legidators and officids of the executive branch of
government act astrue public servants C that they recognizetheir subservient roleto the public and
itsbest interests. Statutes and regulations adopted in the guise of regulating an activity but whichin
redlity were designed to prevent such activitiesdo not congtitute aregulatory program; insteed, they
are confiscatory, denying the public the benefitsit deserves. Vociferous specid interest groupson
various Sdes of an issue too often exert dl of the pressure they can muster to confuse decison
makers with emotion and misnformation. Knowledge and integrity are the defenses againgt such



pressures, and legidators and administrators possessing both will produce regulatory programsthat
can truly serve the public.

(“Resource Development in Today’s Environmenta and Politica Climate’, by Erling Brostuen,
Energy and MinerasFied Ingtitute, Colorado School of Mines, Environmental Geosciences, Val.
4,No. 1, pp. 29 - 36.)

Wheredoesthisleave us? Asregulatory authoritieswithin our respective areas of jurisdiction and
spheresof influence, we must make some sense out of the multiple- use management dilemmain our atempt
to balance the use and protection of natura resources and the interaction between the mining industry,
government and society. | would liketo focuson one practica way of responding to thissometimesdusive
regulatory quagmire: pursuing productive partnershipsthrough intergovernmenta cooperation, coordination
and consensus-building. Then I want to concludewith acouple of pergpectives about public education and
regulatory reinvention.

Aswe might expect under regulatory programsthat grow out of nationa environmentd lawslikethe
Surface Mining Control and Reclamation Act (SVICRA) , the Clean Water Act (CWA) and the Resource
Conservation and Recovery Act (RCRA), there is a fairly high leve of interaction (some would say
“friction”) between the states and the federd government. Primarily this is based on aformulain these
gtatutes whereby the states are authorized to take the lead for regulating in a particular area (i.e. water
qudity, surface cod mining operations, landfills) upon federa gpprova of a Sate plan or program. The
federa government then accedesto an oversight rolein which it monitorsthe progress of the states without
interfering in day-to-day implementation matters.

A federd apped s court in Richmond recently had an opportunity to address*“the carefully designed
balance that Congress established between the federal government and the states’ in the context of alanaut
brought by acitizens group chalenging West Virginia s handling of permits related to mountaintop mining
and vdley fills. The court found that the effect of a citizen suit to
requireofficidsin aprimacy stateto comport with thefedera provisons establishing the core standardsfor
surface cod mining would end the excdlusive state regul ation and underminethe federdism established by the
Surface Mining Act. The court went on to delineste the role of the Sates vis-a- visthefederd government
under SMICRA:

While it is true that Congress dedire to implement minimum national standards for surface cod

mining drives SMICRA, Congress did not pursue, dthough it could have, the direct regulation of
surface cod mining asits preferred course tofulfill thisdesire. Nor did Congressinvitethe dateto
enforce federa law directly. By giving sates exclusive regulatory control through enforcement of
their own gpproved laws, Congress intended that the federd law establishing minimum nationa

standards would “drop out” as operative law and that the state laws would become the sole
operdive law. Thus, dl of the federa provisions establishing the minimum nationd dandards are
not directly operaive in West Virginiaso long asit remains a primacy state.



Theredity of thegtuation, asweadl know, isoften quite different from thetheoreticd state primacy
gpproach contained in the statutes. In the best of times, the federa/state interaction that occurs on an
amog daly bass sometimes leads to duplication and confusion; in the worst of times, the tension that
atendstheintergovernmenta ba ancing act can beadmost dehilitating. We havefound that concerted efforts
to foster intergovernmental cooperation, coordination and consensus-building have paid incredible
dividends. Not only do we function more as partners than competitors (thus accomplishing more and
avoiding duplication), but we aso gain ameasure of credibility and integrity among those we regulate and
protect. In this regard, | wholeheartedly endorse recent remarks by Secretary of Interior Gale Norton
where she emphasi zed the need for “ consultation, cooperation and coordingtion in order to achieve effective
conservation.” Thefour “C's’ | have advocated over the yearsare very Smilar: cooperation, coordination
and communication in order to achieve consensus, regardless of the issue.

Admittedly, there will dways be those who believe that there is something incestuous and
ingppropriate about state and federal government agencies working too closely together. However, this
tends to reflect a desire by some groups to be able to leverage one government agency against another,
rather than a substantive argument againgt intergovernmenta cooperation. Besides, we have seen that a
federd agency can work cdosdly with its sate counterpart and il retain a Sgnificant and meaningful
overdght authority. The 900 pound gorilla seems to be dive and well when needed.

Among the areaswhere IMCC has seen Sgnificant resultsfrom intergovernmenta cooperation are
cod remining, the design of a federd oversght program for state surface mining programs, the Clean
Streams Initiative within the Office of Surface Mining, the Acid Drainage Technology Inititive, increased
funding for statesto reclaim abandoned minelands, agtate/federd initiativeto review and improve cod data
reporting requirementsand forms, agtate/triba /federa effort to address mine placement of coa combustion
wastes and, most recently, a state program benchmarking effort sponsored by IMCC. In each of these
cases, the sates have approached our federa counterpart (beit the Office of Surface Mining in the Interior
Department, the U.S. Environmental Protection Agency, or the Mine Safety and Hedth Adminigtration in
the Labor Department) and suggested acooperative gpproach for resolving shared issuesor problems. The
results to date have been remarkable and encouraging.

The work of an OSM/State team on federal oversight was recognized by former Vice President
Gore's office with a Hammer Award for its efforts to reinvent the way we operate as governments.
Pursuant to the new oversight approach, thestates performanceinimplementing their programsisevauated
based on an assessment of the success of their respective programs on-the-ground, rather than the mere
bean-counting approach of the past.

The cod remining initiative has resulted in the promulgetion of afina rule this year that removesa
sgnificant disncentive that has stood in the way of deaning up abandoned cod mine sitesthat often contain
acidminedrainage. Thesesteswill likely never be approved for funding under the Abandoned Mine Land
Fund, so remining is the only hope for remediation. In arelated effort, the Acid Drainage Technology
Initiative has brought together the states, federd government and academiato identify proven technologies
that will reduce or even diminate the formation of acid pollutants associated with current and past mining
practices.



Last year, IMCC initiated an intergovernmenta forum on the mine placement of cod combustion
wastes (CCW). Thistopic wasrecently addressed in EPA’s 1999 Report to Congressand again in EPA’s
2000 Regulatory Determination regarding CCW. The result of the forum was an agreement to pursue
cooperative and coordinated discuss ons and actions regarding the regulation of mine placement of cod ash
based on current state regulatory programs and perceived gaps that may exist. In April, | presented an
overview at OSM’s Technica Interactive Forum on Coa Combustion By-Products in Golden, Colorado
where| reported on the significant progresswe have madeto date. Most promising of these effortswas our
most recent state/federd meeting in April where EPA presented a draft report on “Minefill Regulatory
Concerns’ which assessesthe potentid gapsthat exist in current state regulatory programsvis-a-viSEPA’S
andysisof federd regulatory requirements pursuant to subtitle D of RCRA. For thefirgt time, the Sateshave
a clearer idea of where EPA is coming from and, based on our discussions with them, EPA has a better
understanding of how our existing regulatory programs (both coad and noncoa) address these concerns.
Next stepsin the processcdll for the statesto develop amore detailed analysis and presentation of how our
exising SVICRA and RCRA ate programs line up with EPA’s concerns. The end outcome should be a
bridging of the gap between where EPA and OSM bdlieve we must go and how the dtates are either
positioned to go there or can accommodate their concerns. In the find andyss, we hope to reach a
consensus that avoids the need for unnecessary, duplicative nationd regulations and that recognizes the
comprehensive date programs adreedy in place for effectively regulating mine placement of CCW.

Another recent sateffederd initiative that is showing Sgns of promiseisan effort begun last summer
by IMCC, MSHA, the Energy Information Adminidration in the Department of Energy and the Internd
Revenue Service to review the potentid for redesigning existing cod reporting formsthat are used by sate
and federa agenciesin an effort to ease the reporting burden on industry and to coordinate our individua
collection efforts and responsibilities. We hope to agree on either a common reporting format, develop
common reporting termsand protocol s, or forge an agreement about which agency collectswhat information
and dataand how this can then be shared and relied upon by dl other agencies. OSM has gathered dl of the
reporting formstogether into asingle document and provided an overview of the reporting requirementsand
accompanying statutory authorities. The states have prepared a matrix that anayzes these forms and
requirements. OSM iscurrently pursuing the potentia of coordinating the cod reporting form efforts as part
of the Smdl Busness Adminigration’s One-Stop Compliance Quicks ver Initiative, which would provide
additiona funding for the project.

Another topic | want to touch onisIMCC’ srecent state program benchmarking initiative. Over the
past year, IMCC has been working with OSM to advocate a prototype state program benchmarking
workshop together with a seminar on current and emerging strategic and performance management
techniques. IMCC bdlievesthat thefuture of state regulatory program improvement and enhancement B as
anticipated by SMICRA B lies in this effective management tool, whereby dtates share their regulatory
experience and expertise on a particular topic as a sort of benchmark by which other statesand OSM can
measure their respective programs and performance. The end product is a means by which everyone
benefits in terms of program improvement. Our recent prototype benchmarking workshop focused on
probable hydrologic consequences (PHC' s) and cumulative hydrologic impact assessments (CHIA’s) and
was held from March 12 - 14 in New Orleans. A tota of 58 state and tribal representatives attended the



workshop, 13 of whom served as elther presenters or facilitators. A total of 22 persons from OSM also
attended theworkshop. The program received very high marksfrom the participants based on an evauation
form that was distributed to al attendees. Pursuant to a contract with OSM, IMCC was able to reimburse
50 state and tribal representatives for their travel expenses to attend the workshop.

The benchmarking workshop lasted two days and was followed on the third day by a seminar
entitled “Interactive Working Session regarding Program Effectiveness, Redesigning Program Structures, and
Aligning Resourcesto Achieve Program Outcomes/Results.” The seminar was conducted by Carl DeMaio
of the Performance Indtitute, who had previoudy facilitated severd sessionsfor stakeholders concerning the
Interior Department’s Strategic Plan for FY 2003 and beyond. The seminar was also well received and
provided participants with an opportunity to engage in severd srategic planning exercises directed at the
PHC/CHIA process. Based on the success of both the prototype benchmarking workshop and the strategic
planning seminar, IMCC has submitted a proposa to OSM seeking funds for additional benchmarking
opportunitiesand related seminars. Under the proposd, IMCC would sponsor two additiona benchmarking
sessionsand/or seminarsover the next two years. Funding would cover IMCC administrative expensesand
trave for sateandtribal participants. Among thetopicsthat could be addressed at the workshops/seminars
are bonding; water use and qudlity; subsidence; public participation and handling of citizen complaints, Sate
sdf-audits, and performance measurement/management.  |narelated matter, IMCC hasworked with OSM
in coordinating aseries of workshops on the devel opment of performance measuresfor both the TitleV and
Title IV programs, both of which were hdd in August.

| would now like to address very specifically some of the chalenges that | see facing the AML
program in the coming months and years. Our most important initiative will be legidative action to amend
TitlelV of SMCRA, whichislikdly to see concerted attention in the 108" Congressconvening in January of
2003. Severd legiddtive attempts were made in the current Congress to address Title 1V, most of which
were motivated by the fact that the authority to collect the per ton fee levied on cod production, which
serves as the funding mechanism for the AML Trust Fund, is set to expire on September 30, 2004.
However, dueto avariety of factors, no substantive amendments are expected in the 107" Congress. This
puts the pressure on the next Congress, which must act or the fee collection authority will terminate.

It will be incumbent on the dates, as the primary ddivery mechaniam for Title IV reclamation
moneys, to be akey player in these legidative debates B as we have throughout the 107" Congress. Not
only will the states need to continue their closeworking relationship with OSM and with Congressiond eff,
but we will need to forge effective partnerships with other interested and affected agencies and
organizations. Among these are nationa and loca citizen groups, the mining industry, and severd federd
agencies who are reldively new entrants to the AML remediation initiative due to recent congressond
funding for their programs. These federd agenciesinclude the Bureau of Land Management, the Nationa
Park Service, the Environmenta Protection Agency and theU.S. Army Corpsof Engineers. Althoughthese
agencies have little to do with reauthorization of Title IV of SMICRA, they are competing for the same
limited dollars as the states when it comesto AML remediation efforts. Thus, it will be important for the
dates to clarify the roles that are played by the states and the federa government under the various
authorizing statutes and funding schemes. In particular, it will be critical for the satesto emphaszethe 25
years of experience and expertise that we have deve oped with the implementation of effective and efficient



AML programsand why it isvita for the statesto remain the primary delivery mechanismfor these services
in order to avoid duplication of effort and wasted resources.

Under the circumstances, thereis probably no other state/federd initiative that is as dependent on
the pursuit of productive partnerships than the future of the AML program. There are myriad interests,
issues and congderations from a regulatory, policy and political perspective that must be reconciled and
resolved beforeafind solutionisreached. By workingwith dl interested and affected parties, the stateswill
be better positioned to advocatether viewsand protect their interests, with the overall objective of serving
their congtituents by assuring protection of public health and safety, environmenta restoration, and economic
development in the codfieds of America

In each of the cases presented above, the key to success has been (or will continue to be) a
coordinated effort based on a cooperative attitude focused on consensus sol utions to common problems.
Thistype of gpproach for implementation of regulatory responsibilities ssems tailor- made for the area of
multiple- use management and ba ancing resource use whereindustry, the government and society dl havea
dake in the eventua outcome. Ingtead of competing for jurisdiction and authority, thereby sending
confusng and contradictory sgnas to our congtituencies, we are able to implement programs of integrity
and congstency and gain the public’ s trust and confidence in our decision-making and policy choices.

Our efforts in this regard will be complemented by some of the on-going efforts to reinvent
government, and the way we operate as governments. One initiative in particular, labeled “A New
Environmentalism”, holds great promise from my perspective. This initigtive calls for new partnerships
between citizens, the private sector, communities, and federa, state and loca governmentsto achieve the
next generdion of environmenta benefits. “New Environmentalism” identifies four basic principles for
improving environmenta policy and the environment itsdlf: 1) rurture the creativity and problem:solving
capacities of state and locd officias and ensure accountability for environmenta results; 2) encourage a
more flexible performance and compliance- based management of the environment; 3) harnessenvironmenta
entrepreneurship like“ private sewardship” and “ green businesspractice” with incentives, and 4) emphasize
honesty, integrity and balance in environmenta decision-making by acknowledging science as crucid to
good decisons. Many of these gods are reflected in the above- described activities that are dready taking
place between the statesand OSM and EPA. They areaso contained in the EnlibraPrinciplesadopted by
the Western Governors Association some years ago and that now serve as the bass for governmentd
action and decisons affecting the environment. Among other things, Enlibra encourages resolving
environmentd problemsthrough consensus by employing the notion that peopleworking together can create
jobsand protect the environment. Wewill belooking for new and expanded opportunitieslikethesein the
future.

A find key component of the overd| picture regarding baancing resource use and protection thet |
want to briefly touch on is education. IMCC has recently undertaken a minerals education programinan
effort to play arole in the overdl effort to inform the public aout the importance of mineras and the
impacts associated with their development.  As Erling Brostuen has noted in his article on Resource
Development: “People in today’s society make little connection between commodities considered
necessities and luxuries and the source of the materiasthat have gone into their manufacture. A collective



ignorance is manifested in the continued portrayd of the extractive resource industries as irresponsible
corporationsand individuasintent on destroying the environment for monetary return. Many in our society
do not or refuse to recognize that we are al consumers of natural resources and that the only reason such
resources are extracted isto satisfy our demand for food, shelter, energy, automobiles, refrigerators, and the
like. Society’ sunderstanding of the socid, economic, and environmenta benefits of the extractive indudtries
to the community, date or region is unfortunately extremely limited.” (Pages 33-34)

One of our objectives a IMCC is to inform and educate the public about natural resource
devel opment issues associated with minera extraction, including our role as state regulators. We believe
that an informed public will be better able to understand the need for mineras and the importance of
attempting to balance the devel opment of our minera wedth with the protection of other resourceslikeair,
water and land. This process of education must begin & an early age and hence we are focusing on
teaching teachers about minera resources, since they are the key to the minds of tomorrow’s decision
makers and condtituents. We have seen repeatedly that an investment of time, energy and money in the
educationd arenawill pay dividends when the time comes for rationd, informed decision making.

What are the chdlenges facing government, industry and society at large concerning multiple-use
management in the minerd resource arena in the future? Among the issues we are working on, besides
those mentioned above, are adequate funding for sate AML reclamation grants; impacts from subsidence
on dwellings and water supplies; mountaintop remova and valey fills; protection of sgnificant historic and
archeological properties; bonding for acid mine drainage and other long-term mining impacts; viewsheds
associated with mining activity; blasting practices; effective handling of citizen complaints; and reforestation
and other postmining land use opportunities. | am convinced that the productive partnerships | have
discussed with you today contain lessons and optionsthat are applicableto these new chalenges. Itwill be
incumbent upon us as regul ators to choose the best and most promising gpproaches aswe seek to balance
the use of our abundant natural resources with the required protection and preservation. Much of this
transcends politica parties and Administrations and serves as an example of how we can best manage our
resources, particularly where sustainable development is an overdl god. In the end, multiple use applied
honestly and with integrity will ensure the responsible management of our naturd resources, which will in
turn supply the raw materids, energy, food and recregtion for our ever-expanding society. And the
partnershipswe pursue and produce today will serveto advance these goasand will regp benefitswell into
the future.



